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To the Ohio Soil and Water Subcommittee: 
 
 Re: Ohio Farm Bureau’s Comments on the Proposed Watersheds in Distress Designation 
 
Thank you for the opportunity to present Farm Bureau’s comments on the proposed watersheds 
in distress designations for the eight sub watersheds as set forth in the Ohio Department of 
Agriculture’s (“ODA”) Division of Soil and Water Conservation July 19, 2018 report titled, 
“Distressed Watershed Designation Analysis Selected Western Lake Erie Basin Watersheds” 
(“the Report”). 
 
Ohio Farm Bureau appreciates the opportunity to address the subcommittee.  Besides the 
concerns we have with the data ODA used to support the watershed in distress designation, we 
continue to have very grave concerns with the amount of resources, or lack thereof, that would 
be needed to implement the proposal and the timing to do so. 
 
Resources Need 
Regarding the resources needed, the state is in no way prepared to implement this designation on 
such a large scale.  This is not Grand Lake St. Marys.  We are not dealing with 140 farmers in a 
50,000 acre watershed but approximately 7,000 farmers in nearly 1.5 million acres of crop 
ground.  It took two years and the addition of 21 United States Department of Agriculutre’s 
Natural Resource Conservation Service (“NRCS”) staffers to write and approve comprehensive 
nutrient management plans (“CNMPs”) for 140 farmers at the cost of millions of dollars.  In 
speaking with officials from NRCS, they estimate a need of 2,100 staff members at a cost of at 
least $1.8 billion to accomplish the same efforts they undertook in the Grand Lake watershed. 
 
According to NRCS, which largely bears the brunt of the services needed to develop these plans, 
the farmer’s cost to develop a CNMP is on average $8,195 ($55/hour for an average 149 hours of 
development)1. The cost for a simple nutrient management plan (“NMP”) alone can be nearly 
$3,000.  Farmers will also be required to complete soil sampling, at the cost of $30 per individual 
sample, or $8 per sample for grid or zone soil sampling. This is not a one-time cost, but a cost 
that must be incurred every three years under these regulations.  Considering there are 
approximately 1.5 million acres of farmland in the proposed watersheds, and precision nutrient 
management plans require a sampling rate of 1 sample per 6 to 12 acres (or less), the farmers in 
proposed watersheds will incur between $1 and $2 million in soil sampling costs every three 
years.  
 

                                                           
1 United States Department of Agriculture, Natural Resource Conservation Service, “Costs Associated with 
Development and Implementation of Comprehensive Nutrient Management Plans,” (June 2003) at p. 2, available at 
https://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/nrcs143_012173.pdf 
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Farm Bureau also continues to have concerns about the timing for implementing a watershed in 
distress designation for the eight named sub watersheds.  Even with the proposed changes to the 
underlying rules that would allow farmers to attest that they have NMPs or CNMPs, there 
remains an issue of timing that will hurt farmers.  The plans still have to be developed for 
farmers to attest that they have them.  This means there will be a dramatic need to increase staff 
to write these plans.  Again, looking at Grand Lake St. Marys, there is no conceivable way there 
will be enough technical service providers to write management plans for 7,000 farmers in two 
or three years.  The state is simply woefully unprepared to implement what it is recommending. 
 
As mentioned above, there currently are proposed changes to the underlying watershed in 
distress rules.  These have been submitted to the Common Sense Initiative office for review.  
After CSI, the rules then proceed to the Joint Committee on Agency Rule Review (“JCARR”) for 
consideration and then the rule package will come back to the Soil and Water Commission for its 
review and consideration.  Your decision on the watershed in distress designation before you for 
the eight sub watersheds cannot be made in a vacuum, independent of those rule changes.  It is 
important that this subcommittee fully understands what the proposed changes to the rules mean 
and how it will affect the farmers in these eight sub watersheds as well as the farmers in Grand 
Lake St. Marys.  Conversely, what happens if the proposed rule changes are invalidated by 
JCARR and the Commission approves the Report designating the eight sub watersheds as 
distressed but under the existing rules?   
 
Issues with the Report 
Farm Bureau has a number of issues with the Report as it relates to the seven factors in Ohio 
Adm. Code 901:13-1-20 the ODA director must consider when proposing to designate a 
watershed to be in distress.  These comments will examine each of the seven factors and explain 
how the Report and its supporting data fails to pertain to most, if not all, of the proposed eight 
sub watersheds.  For reference, the rule states: 
 

(A) The director may designate a watershed to be in distress, and thereby set 
requirements for the storage, handling and land application of manure; and/or the 
control of the erosion of sediment and substances attached thereto; and associated 
nutrient management plans for land and operations within the designated watershed 
boundaries. In evaluating a potential designation, the director may consider 
whether: 
 
(1) The watershed is listed as impaired by nutrients and/or sediments from 
agricultural sources as determined by the director of environmental protection and 
published in the "Ohio Integrated Water Quality Monitoring and Assessment 
Report" pursuant to Section 303(d) of the Federal Water Pollution Control Act or 
waters are identified as such in an approved "Total Maximum Daily Load Report" 
pursuant to rule 3745-2-12 of the Administrative Code as required by Section 
303(d) of the Federal Water Pollution Control Act; 
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(2) The watershed or a portion of the watershed exhibits conditions that are a threat 
to public health based on information provided by the Ohio department of health or 
local health district; 
 
(3) Streams, lakes, or other waterbodies within the watershed exhibit periodic 
evidence of algal and/or cyanobacterial blooms capable of producing toxins that are 
harmful to humans, domestic animals or wildlife; 
 
(4) There is a threat to, or presence of contaminants in public or private water 
supplies; 
 
(5) There is a threat to, or presence of contaminants in a primary contact 
recreational water or a bathing water as designated in Chapter 3745-1 of the 
Administrative Code; 
 
(6) Other unacceptable nuisance conditions exist including the depletion of 
dissolved oxygen in water that results in impacts to aquatic life; 
 
(7) Other situations as determined by the director upon consultation with other 
federal, state and local agencies. 
 
(B) Prior to proposing to designate a watershed in distress, the director shall prepare 
and issue a report documenting the factors in the watershed relating to the items in 
paragraph (A) of this rule. 
 
(C) No designation of a watershed in distress shall be issued until the Ohio soil and 
water conservation commission consents by a majority vote to a proposed 
designation. 
 
(D) The director may remove the watershed in distress designation upon reasonable 
confirmation of a sustained recovery, restoration and mitigation of the factors 
leading to the original designation. 

 
It is important to note that Ohio Adm. Code 901:13-1-20(B) requires a separate report 
demonstrating how the factors are met for each and every watershed that is proposed to be 
designated as in distress.  In the present case, ODA submitted one report for all of the eight 
proposed watersheds in contravention of the rule’s requirement. 
 
The Report cites data from the Ohio Environmental Protection Agency’s (“OEPA”) 2018 
Integrated Water Quality Monitoring Report (“OEPA Integrated Report”).  However, this data 
does not relate to most if not all the eight sub watersheds.  
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Factors in Ohio Adm. Code 901:13-1-20 as applied in the Report 
Almost all the named watersheds are comprised of smaller watersheds.  These smaller 
watersheds have environmental data associated with them in the form of OEPA watershed 
assessment unit summaries.  There are 103 of these watershed assessment unit summaries that 
can be found by using the interactive map of the eight proposed watersheds linked from the 
OEPA’s Integrated Report.  This means there are even more, smaller watersheds that comprise 
the area to be designated as distressed.   
 
Unfortunately the due diligence to present a case for designating these watersheds as distressed 
was not done.  No one in the administration took the time to examine the interactive map of the 
eight proposed watersheds and their 103 smaller watershed summaries and put that information 
in the Report.  If that had been done, the watershed assessment unit summaries of all the smaller 
watersheds that comprise the proposed sub watersheds could have been examined in the Report 
and we would have had a thorough exploration of the pertinent data.  How does one have an 
accurate determination about the overall health of the eight sub watersheds when data from the 
smaller watersheds they consist of is not presented?  Instead, we have references to the OEPA’s 
Integrated Report giving vague explanations of why the factors were met. 
 
While the 103 smaller sub watersheds' data should have been provided and reviewed, Farm 
Bureau believes it is also important to examine the watersheds at the level at which they have 
been presented to the Commission for consideration. Farm Bureau has attached a table outlining 
three of the eight sub watersheds being considered for designation.  The yellow highlights 
indicating that the factors have been met are clearly lacking.  As is strikingly evident, only one or 
two of the factors are relevant to a degree because there are other causes of impairment besides 
agriculture listed for the Lower Eagle Creek and the Platter Creek.  This indicates that there is 
not a preponderance of the factors present to some degree or another for even three out of the 
eight.   
 
While the rule states that the director may consider these factors, the Commission has to have 
some standard on which to base its decision.  It is absolutely clear that ODA has failed to 
demonstrate that even a simple majority of these factors are pertinent to the proposed watersheds 
and therefore these watersheds should not be designated as distressed. 
 
1. The watershed is listed as impaired by nutrients and/or sediments from agricultural 
sources as determined by the director of environmental protection and published in the 
"Ohio Integrated Water Quality Monitoring and Assessment Report" pursuant to Section 
303(d) of the Federal Water Pollution Control Act or waters are identified as such in an 
approved "Total Maximum Daily Load Report" pursuant to rule 3745-2-12 of the 
Administrative Code as required by Section 303(d) of the Federal Water Pollution Control 
Act. 
 

In the Report, OEPA’s Integrated Report was cited as evidence that these watersheds are 
impaired by nutrients or sedimentation from agricultural sources.  However, there are many of 
these smaller sub watersheds at the hydrologic unit code (“HUC”) level 12 that make up the  
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eight sub watersheds (HUC levels 8, 10, and 12) that have more than one source of nutrient or 
sedimentation, such as municipal point sources or industrial point sources.  This is illustrated in a 
chart, attached.  For instance, Lower Eagle Creek in the Blanchard watershed (HUC 
041000080302) lists phosphorous and nitrates among the causes of impairment while listing 
municipal point source discharges and crop production as sources of impairment.  To assert this 
watershed’s impairment with agriculture while there are other documented sources is unfair and 
disingenuous. 
 
The use attainability analysis by OEPA uses chemical, biological, and physical indices to 
evaluate if a waterbody is meeting Ohio water quality standards.  The indices provide an 
indication as to the cause of the non-attainment.  However, the OEPA’s Integrated Report does 
not specifically give sources for the recreational use non-attainment, it merely states “bacteria”  
Agriculture is linked to the bacteria by lazily defaulting to the land use in the area.  There are 
some of these smaller sub watersheds where there is no nutrient or sedimentation issues listed.     

Finally, the state cannot rely on a recreational use impairment designation based on bacteria 
(especially since the sources are not attributed) as supporting this factor since the rule is specific 
to “impaired by nutrients and/or sediments”.  For these reasons, this factor should not be 
considered fulfilled or in the least, it should be highly suspect. 
 
 

2. The watershed or a portion of the watershed exhibits conditions that are a threat to 
public health based on information provided by the Ohio department of health or local 
health district. 
 

The Report cites four beach advisories in the WLEB related to the algal bloom (see Appendix B 
of the Report) as the evidence that this factor has been satisfied.  However, the four advisories 
are from one beach in the Maumee Bay State Park, which is not located in any of the proposed 
eight sub watersheds.  This beach information does not have anything to do with any of the eight 
sub watersheds.  Therefore, ODA has failed to fulfill not just this factor, but this factor as it 
pertains to any of the eight proposed sub watersheds. 
 
 

3. Streams, lakes, or other waterbodies within the watershed exhibit periodic evidence of 
algal and/or cyanobacterial blooms capable of producing toxins that are harmful to 
humans, domestic animals or wildlife. 
 

The Report cites Section F.4 of OEPA’s Integrated Report on the methodology for its 
conclusion.  Interestingly, Section F.4 states, “[r]egarding data availability, it is important to 
keep in mind that Ohio’s credible data law (ORC 6111.50 to 6111.56) requires Level 3 credible 
data for impairment assessments and decisions.  However, Ohio EPA cannot compel data 
collectors to apply for Level 3 status.  Thus, while many parties may be collecting data in Lake 
Erie, much of it is not currently useable in IR [integrated report] assessments.”  
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The Report lists a summary of the impairment status of Lake Erie from the OEPA Integrated 
Report in Table 2.  However, Table 2 does not contain data for any of the streams, lakes or other  
waterbodies in each of the eight sub watersheds.  Therefore, ODA has failed to fulfill not just 
this factor, but this factor as it pertains to any of the eight proposed sub watersheds. 
 
 

4.  There is a threat to, or presence of contaminants in public or private water supplies. 
 

The Report, citing the OEPA’s Integrated Report, Table 2, shows data for shoreline or open 
water areas.  There is nothing in the Report to quantify and identify the specific public and 
private drinking water sources in the eight sub watersheds.  Therefore, ODA has failed to fulfill 
not just this factor, but this factor as it pertains to any of the eight proposed sub watersheds. 
5.  There is a threat to, or presence of contaminants in a primary contact recreational 
water or a bathing water as designated in Chapter 3745-1 of the Administrative Code. 
 

OEPA’s Integrated Report, Table 2, referenced in the Report, lists no data pertaining to the eight 
sub watersheds.  Table 2 pertains to shorelines or the open waters of Lake Erie.   
Additionally, section F-4 of OEPA’s Integrated Report is again referenced.  There are no data 
presented in the tables and figures in section F-4 that pertains to any area of the eight sub 
watersheds.  There is no identified specific threat or presence of contaminants that are adversely 
impacting primary contact recreational water or bathing water in the eight sub watersheds. 
Therefore, ODA has failed to fulfill not just this factor, but this factor as it pertains to any of the 
eight proposed sub watersheds. 
 
 

6.  Other unacceptable nuisance conditions exist including the depletion of dissolved oxygen 
in water that results in impacts to aquatic life. 
 

The Report cites Appendix C, which is an Ohio Department of Natural Resources chart of 
“investigations related to agricultural pollution”.  Note that it is not a list of violations but 
“investigations”, the results of which are not given.  There is nothing in the Report that lists if the 
source of the suspected kind of pollutant (manure) was negligent or cited for violations of the 
agricultural pollution abatement laws.  Further, the type of pollutant is not definitively identified 
but merely listed as “suspected kind of pollutant” and the exact location of the fish kills is not 
identified so some could be outside the proposed watersheds.   
 
Additionally, Appendix C in the Report lists a fish kill from “fertilizer”.  It is important to note 
that fertilizer is not defined as “agricultural pollution”. 
 
Only 45 percent of the investigations related to agricultural pollution in the proposed eight 
watersheds (Appendix C) resulted in 10 or more fish/wild animals killed.  
 
 

7.  Other situations as determined by the director upon consultation with other federal, 
state and local agencies. 
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The data in Figure 3 is only from an eight month period in 2017, whereas the 2018 OEPA Mass 
Balance Study recognized that there needs to be a minimum of 10 years of data collected to 
detect a statistically valid trend in nutrient loads. 
 
In conclusion, it is readily apparent that the Report is unassailably deficient in applying the seven 
factors in the rule to the eight proposed sub watersheds.  As such, ODA has failed to meet its 
burden as required in Ohio Adm. Code 901:13-1-20 and therefore this Report should be rejected. 
 
Again, thank you for the opportunity to reiterate these important points.   
 



Watershed in Distress - Designation Criteria Assessment* 

WID Criteria 
 

Lower Eagle Creek 
04100008 03 02 

Platter Creek 
04100005 02 06 

Little Flatrock Creek 
04100007 12 07 

The watershed is listed 
as impaired by nutrients 
and/or sediment from 
agricultural sources as 
determined by the 
Director of the 
Environmental Protection 
Agency. 

Ammonia (total), low 
flow alterations, 
phosphorus (total), 
organic enrichment 
(sewage) biological 
indicators, nitrate/nitrite, 
direct habitat alterations 
 
municipal point source 
discharges, crop 
production, 
channelization 

Sediment, flow modification & 
Nutrients 
 
Channelization, crop 
production, sewage (HSTS) & 
manure 

Habitat alterations, 
flow alteration & 
sediment 
 
Crop production & 
agriculture 

The watershed or a portion 
of the watershed exhibits 
conditions that are a threat 
to public health based on 
information provided by the 
Ohio Department of Health 
or local health district. 

 
No information provided 
indicating threat to 
human health in this 
HUC 

No information provided 
indicating threat to human 
health in this HUC 

No information 
provided indicating 
threat to human health 
in this HUC 

Streams, lakes or other 
waterbodies within the 
watershed exhibit 
periodic evidence of algal 
and/or cyanobacterial 
blooms capable of 
producing toxins that are 
harmful to humans, 
domestic animals or 
wildlife. 

 
 
 
No information provided 
for waterbodies in this 
HUC 

No information provided for 
waterbodies in this HUC 

No information 
provided for 
waterbodies in this 
HUC 

There is a threat to or 
presence of contaminants 
in public or private water 
supplies. 

No waters utilized for 
public water supply in 
this HUC 

No waters utilized for public 
water supply in this HUC 

No waters utilized for 
public water supply in 
this HUC 

There is a threat to or a 
presence of 
contaminants in a 
primary contact 
recreational water or 
bathing water as 
designated in OAC 3745-
1. 

 
Bacteria (historical 
data) 
 
No current Ecoli 
sampling data available 

Bacteria (historical data) 
 
No current Ecoli sampling 
data available  

Bacteria (historical 
data) 
 
No current Ecoli 
sampling data 
available 

Other unacceptable 
nuisance conditions 
exist including the 
depletion of dissolved 
oxygen in water that 
results in impacts to 
aquatic life. 

 
 
Hancock County had no 
reported fish/wild 
animals killed 

Defiance County 2018 one 
Ag Pollution investigation with 
no fish kill/wild animals killed 

Paulding County 
2015, 2017 & 2018 
five Ag Pollution 
investigations two had 
fish kill/wild animals 
killed 

Analysis of other 
situations as 
determined by the 
director upon 
consultation with other 
federal, state and local 
agencies. 

 
 
No specific information 
provided for this HUC 

No specific information 
provided for this HUC 

No specific 
information provided 
for this HUC 

 
* This assessment is based upon review of the information in the Ohio EPA 2018 Integrated Water 

Quality Monitoring and Assessment Report and the Distressed Watershed Designation Analysis 
document developed by the Ohio Department of Agriculture dated July 19, 2018. 

Yellow shaded box indicates available information is sufficient to meet the specific designation factor. 
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